Recejved: Jul 13 2009 04:05pm
B7/13/2009 16:084 4692410430

HAMMOND PAGE 82/23

Law OFFICE OF WENDI HAMMOND
7325 Augusta Circle
Plano, TX 75025
Wendi@TexasEnvironmentallaw.net

PH: (972) 746-8540 FX: (469) 241-0430

July 13, 2009

VIA FAX: (512) 239-3311 & USPS Mail
LLaDonna Castanuela
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TCEQ Office of the Chief Clerk; MC 105 g_) =
P.O. Box 13087 0o
Austin, TX 78711-3087 ;_Q} "
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RE:  SOAH Docket No. 582-08-0861 & 582-08-4013; =
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a
i

TCEQ Docket No. 2007-1820-AIR & 2008-1210-AIR
Application of NRG Texas Power LLC for Proposed
Air Permit Nos. 76474 and PSD-TX~1056 & HAP-14

ey
o
il

Dear Ms. Castanuela:

Please find enclosed for filing, in the above named and numbered matter, a copy of Protestant Robertson
County: Our Land, Qur Lives’ Exceptions to the Proposal For Decision. For timely filing, the document is

being sent by facsimile as well as the original and seven copies being mailed. Likewise, copies have been
served on the parties as indicated on the enclosed certificate of service.

Thank you for your attention to this matter. If you have any questions, feel free to contact me.

CC:  Certificate of Service List (w/ encl.)
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SOAH DOCKET NO. 582-08-0861 and 582-08-4013
TCEQ DOCKET NO. 2007-1820-A)XR and 2008-1210-ATR

J

APPLICATION OF NRG TEXAS BEFORE THE STATE OFFICE =
POWER LLC FOR STATE AIR o
QUALITY PERMIT 79188 AND
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PREVENTION OF SIGNIFICANT §
§
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OF

DETERIORATION AIR QUALITY
PERMIT PSD-TX-1072 AND
PERMIT HP-14

PROTESTANT ROBERTSON COUNTY: OUR LAND, OUR LIVES’
EXCEPTIONS TO THE PROPOSAL FOR DECISION

TO THE HONORABLE COMMISSIONERS:

COMES NOW Protestant Robertson County: Our Land, Our Lives (RCOLOL) and files
this its exceptions to the proposal for decision (PFD). In addition to the responses specifically
discussed below, RCOLOL also adopts and incorporates by reference all exceptions, arguments
and supporting documents, if any, submitted on behalf of the other protestants in this matter.

For brevity, RCOLOL focuses on major exceptions to the proposal for decision. This

document in no wéy Is to be construed as a limit on-or waiver of issues that may be raised in a
 future motion for rehearing necessary for a court appeal of the final order, findings of fact and
conclusions of law that may be adopted by the Commoissioners.

I. NETTING DEMONSTRATION
While Protestant generally agrees with the PFD conclusion that the Applicant

failed to meet the federal requirements for a nettiné demonstration, Protestant takes exception to
the administrative law judges (ALJs) opinion that Protestant’s qualitative significance argument
has no merit. Specifically, the ALJs erroneously state that “[a]lthough Protestants speculate that
there might be qualitative differences . . . they have offered no factual basis for believing their

scenano is likely or expected, and the TCEQ has not raised such a concern.”
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In fact, Protestants has identified factual proof rebutting the presuraption of qualitative
significance. Currently, the operation of Units 1 and 2 expose the public to an actual maximum
amount of emussions on an hourly, daily and monthly basis because Units 1 and 2 combined can
only emit a finite amount." In comparison, under the proposed annual cap, the emissions can be
distributed in any manmer throughout the year. Therefore, the public can periodically be exposed
to significantly greater emissions on an bourly, daily and monthly basis. Applicant’s own
expert provided testimony that the application and draft permit allow this to oceur. > Thus, the
presumption has been rebutted. The fact that the executive director did not raise a concer prior
to the hearing or afterwards does not matter. Moreover, based upon the evidence provided
during the hearing, TCEQ definitely now knows (and previously should have known) to be
concemed, especially siace the facts provided duxing the hearing demonstrate the potential
impact on Texas SIP attainment demonstrations for areas consis;ently violating the ozone
NAAQS.

L. CLIMATE CHANGE

Protestant provided evidence concerning the adverse impacts of the proposed facility’s
emissions on climate change; however, the ALJs refused to admit this evidence into the record.
The Commissioners should remand this matter back to SOAH for inclusion of this evidence for
the Comimussioners’ statutorily required consideration of factors under other various state agd |
federal requirements, eépecially section 382.024 of the Texas Health and Safety Code which is
xot limited to merely 2 BACT review of so-called “regulated” pollutants. | Furthermore, the
Texas statutory requiremenf applie;i before the EPA’s proposed finding that cl_imate change

pollutants such as CO, threaten public health and welfare of current and future generations.

! , Applicant Exhibit 11, p. 7-11.
Transcnpt Vol. 1, p. 55 59 (starting at line 14) and p. 149 — 156 (starting at line 10).
¥ Transcript, Vol. 1, p- 156 (lines 4-18).
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IN. BACT CLEANER FUELS

Protestant’s except to the ALJs’ opinion that NRG is not required to evaluate cleaner
fuels as part of its BACT analysis. The ALJ’s erroneously rely upon the Commission’s previous
decisions in Oak Grove and Sandy Creek that applicants need not consider of other electric
generation technologies, such as integrated gasification/combined cycle technology, in their
BACT analysis. Specifically, the ALJs current opinion and the past TCEQ decisions contradict
the 11 Circuit Court’s decision in Sierra Club v. Environmental Protection Agency, 499 F.3d
653,656 (11" Cir. 2007)(explaining that EPA’s decision to grant the permit not because EPA
thinks that burming low-sulfur coal would require the redesign of the proposed plant, but because
receiving coal from a distant mine would require the proposed plant to be reconfigured as one
that is not co-located with a mine (i.e., a mine-mouth coal plant) and this reconfiguration would

constitute a redesign). (See Attachment A — a copy of the court’s decision).

IV.NAAQS For OzoNE

Protestant excepts to the ALJs opinion that the Comnlissfoners’ past decisions that a
small amount of ozone contribution is insignificant and de minimis has been upheld on appeal.
This in fact is not the case.

The fnost recent ruling from the Amarillo District Court merely concluded that “nothing
in the record of the Sandy Creek case indicated that the TCEQ intended to or did create a rule of
general applicability.”* Of course nothing in the Sandy Creek record would show that TCEQ or
Applicauts are generally applying the rule because Sandy Creek was the first case TCEQ created

and applied a “measureable by monitor” de minimis standard for ozone.

* Blue Skies Alliance v. TCEQ, No. 07-07-0306-CV (Ct. App. — Amearillo [7" Dist], April 14,
2009)(withdrawing the opinion of January 29, 2009).
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However, the record in this case demonstrates that TCEQ did in fact illegally attempt to
create a rule of general applicability that TCEQ and Applicants have been applying ever since
TCEQ’s Sandy Creek Final Order. The Executive Director and Applicant concede that TCEQ
generally applied the standard in the Oak Grove matter, and both clearly believe that the rule
should be generally applied in this case as well. Thus, the Amarillo Court’s ruling bas no
precedential value to, and in fact undermines, TCEQ’s blind adherence to the Sandy Creek
decision.

‘The Limestone Unit 3 project will not be protective of the public’s health, welfare and
physical property because, inter alia, the proposed emissions from Unit 3 will contribute to air
pollution in violation of the national ambient air quality standard (NAAQS) for ground level
ozone n a downwind air quality control region.

The following facts are undisputed:

» Unit 3 will add at least 0.07 ppb of ozone to a monitor in Ellis County, Texas.’

* Ellis County, Texas is classified as nonattainment for the previous 8-hour ozope
NAAQS of 85 ppb (otherwise known as .08 ppm).® Also, EPA has not issued
final full approval of TCEQ’s attainment demonstration for the 85 ppb ozone
NAAQS.’

» EPArevised the 8-hour ozone NAAQS 10 a lower 75 ppb standard (otherwise
known as .075 ppm), which became effective May 27, 2008.* Also, EPA has
instructed TCEQ to consider the impact from proposed PSD permitted plants on
the attainment of the new 2008 8-hour ozone standard.’ :

= Ellis County has air pollution in excess of the 75 ppb 8-hour ozone NAAQS

standard, and TCEQ is recommending that E)lis County remain classified as
nonattainment.

° Applicant’s Ex. 6, NRG 000654.

*RCOLOL Ex. 18, p.2 -3.

” Approval and Promulgation of Air Quality Implementation Plans; Texas; Attainment Demonstration for
the Dallas/Fort Worth 1997 8-hour Ozone Nonattainment Area, 74 Fed.Reg. 1903 (Jan. 14, 2009).

" National Ambient Air Quality Standards for Ozone, 73 Fed.Reg. 16436 (Mar. 27, 2008).

’ RCOLOL Ex. 24, p. 3 (first bullet).

'Y RCOLOL Ex. 15.
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* The Air Quality Analysis Report submitted as part of the State Air Quality/PSD
Application included a demonstration made using the. TCEQ’s guidance follows
the Scheffe Tables procedures and calculates a VOC/NOx ration which, if it is
less than 2, requires no further modeling effort. EPA specifically stated that the
Schefte method or similar screening processes are not EPA-approved methods
and in conflict with PSD requirements including, but not limited to, 40 C.F.R.
§52.21(k) which requires that the source impact analysis demonstrate that
emissions will not cause of contribute to air pollution in violation of any NAAQS
in any air quality control region."’

* Applicant’s expert, Dr. Tesche, conducted additional CAMx photochemical
modeling. Dr. Tesche concluded that the emissions from proposed Limestone
Unit 3 will add at Jeast 0.07 ppb of ozone to the Ellis County nonattainment area
by conducting CAMx photochemical modeling. '

» The draft permit allows anywhere up to 192 tons per day."* In the model, Dr.
Tesche assumed Limestone Upit 3 would emit 560 Ibs/br, an equivalent of NOx
of 6.72 tons per day.”® Dr. Tesche did not even know how the 560 Ibs/hr figure
used in the mode] was derived.**

* After deternining that Limestone Unit 3 will add at least 0.07 ppb of ozone to the
Ellis County nonattainment area, Dr. Tesche applied a policy interpretation to
conclude that the 0.07 ppb increase in ozone will not contribute to air poltution in
the Ellis County nonattainment area.”> Dr. Tesche admits that his application of
this policy interpretation in a PSD permitting realm has never been scrutinized.'®
Rather his experience sters from application of this policy interpretation under a
separate provision of the Clean Air Act related to only attainment
demonstrations.'’

» EPA and TCEQ had previously concluded that a 2.8 tons per day NOx emission
reduction at a plant located nearly 120 miles away from the Dallas-Fort Worth
nonattainment area contributes to improving the area’s ambient ozone air
quality.'®

= Dr. Tesche was unaware that EPA had previously clarified to TCEQ that no de
minimis impact level for ozone exists and the definition of 2 ppb used by Dr.

" RCOLOL Exhibit 27, pp. 3 (see, Comment No. 8); Sierra Club Exhibit 36, p. 7-8 (Comment No. 27);
40 C.F.R. §52.21(k).

"2 Transcript, Vol.4, p.914, line 25 — p. 915, line 5.

13 Transeript, Vol. 3, p. 16 line 16 - 2].

" Transcript, Vol. 3, p.534, In. 5-15.

19 Transcript, Vol.3, p.497, In. 14-23.

' Transeript, Vol. 3, p. 493, line 17 — p. 494, line 19.

" Jd atp. 496 ~ 497.

" RCOLOL Ex.17 (71 Fed. Reg. 48870, 48875 (Aug. 22, 2006)).




Received: Jul 13 2009 04:05pm
P7/13/2003 16:04 46924104308 HAMMOND PAGE ©08/23

Tesche should not be used as a limit for PSD significance limit for ixpacts from
individual sources.”® Moteover, EPA’s comments to TCEQ regarding 40 C.F.R.
52.21(k), EPA has never instructed an applicant ot TCEQ to apply the policy
interpretation used for Attaimment Demonstrations under a separate CAA
provision.”

A. Background of PSD permitting provision for “cause or contribute”
demonstration

The purpose of the PSD program is 10 protect public health and welfare from any actual
or potential adverse effect which may reasonably be anticipated to occur from air pollution,
notwithstanding attainment and maintenance of all NAAQS; 44'2 U.8.C. §7470(1). The PSD
permitting program assures that any decision to permit increased air pollution in an attainment
area “is made only after careful evaluation of all the consequences of such a decision” and after
“opportunities for informed public participation™ in the decision making process. 42 U.S.C. §
7470(5) (emphasis added).

The PSD program imposes a regime governing areas designated as attainment o.r
unclassifiable. 42 U.S.C. §7471. The PSD program imposes permitting requirements for any
“major emitting facility” defined to include facilities which has the capability to emit more than
100 tons per year of any air pollutant such as ozone fotming pollutants”' 42 U.S.C. §§7475,
7479(1). Failure tovcomply with those permitting requirements dictates that “[n]o major emitting
facility . . . may be constructed.” 42 U.S.C. §7475.

Approval of a state SIP is based upon an EPA determination that the state plan meets
certain requirements of the federal CAA and EPA rules. 40 C.F.R. § 52.02(a). The Texas SIP

bas been approved by EPA and includes specific rules concerning permit applications, including

* Transcript Vol. 3, p-510 (line 22) — 511 (Jine 4); Sierra Club Exhibit 36 (last page, next to last
paragraph)

Sierra Club Ex. 36, pp.7.
*" As explained in the Statement of Facts section of this brief, ozone forming pollutants include nitrogen
oxides (NOx) or volatile organic compound (VOC).
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a Prevention of Significant Deterioration (PSD) air pexmit that is at issue in this matter. 40

CF.R. §52.2270. In Texas, TCEQ is the state agency generally charged with protection of air

| quality and the issuance of air p.ermits‘ See, e.g., Tex. Health & Safety Code Ann. §§
382.011(a)(2) & (3),.012,.017,.019, & .039. TCEQ may not issue an air pemit if there is an
“indication that the emissions from the facility will contravene the intent of this chapter [the
TCAA], including the protection of the public’s health and physical property.” Tex. Health & |
Safety Code § 382.0518(b)(2) & (d).

TCEQ’s PSD review rules state that “[e]ach proposed new major source . . . in an
attainment or unclassifiable area shall comply with the Preve.ntion of Significant Deterioration
(PSD) of Air Quality regulations promulgated by EPA.” 30 TEX. ADMIN. CODE § 1 16.160(a). A
person applying for an air quality permit shall submit to the TCEQ a permit application, copies
of “all plans and specifications necessary to determine if the facility or source will comply with
applicable federal and state air control statutes, rules and regulations, and the intent of the
[TCAA]”, and other information that TCEQ considers necessary. Tex. Health & Safety Code §
382.0515. .If a proposed facility, like Limestone Unit 3, is located in an attainment area, al]

applicable requirements of the PSD review shall be demonstated in the application. 30 Tex.

Admin. Code §116.111(2)(D).

Ore of the applicable requirements of the PSD review include a showing that the

emussions will not cause or contribute to air pollution. The federal CAA’s PSD permuitting
program provisions expressly require, inter alfa, that the owner or operator of a facility subject to
the PSD permitting requireroents:

demonstrates, as required pursuant to gection 7410(;) of this title, that emissions

from construction or operation of such facility will not cause, or contribute to, air

pollution in excess of any . . . (B) national ambient air quality standard in any air
quality control region.
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42 U.8.C. §7475(a)(3)(B) (emphasis added).
EPA adopted regulations to implement this statutory provision, specifically 40 C.F.R.

§52.21(k) provides the following:

Source impact analysis. The owner or operator of the proposed source or
modification shall demonstrate that allowable emission increases from the
proposed source or modification, in conjunction with all other applicable emission
increases or reductions (including secondary sources) would not cause or
contribute to air pollution in violation of: (1) any national ambient air quality
standard in any air quality control region; or (2) Any applicable maximum
allowable increase over the baseline concentration in any atea.

40 CF.R. § 52.21(k)(emphasis added).

The approved Texas SIP and PSD program incorporated by reference this demonstration
requirement, providing that “[e]ach proposed new major source or major modification in an
attainment or unclassifiable area shall comply with the Prevention of Significant Deterioration
(PSD) of Air Quality regulations promulgated by the EPA. in Title 40 Code of Federal
Regulations (CFR) at 40 CFR §52.21.” 30 Tex. ADMIN. CODE § 116.160. Furthermore, TCEQ
rules state that:

The comunission may not jssue a permit to any new majoyx stationary source
or major modification located in an area designated as attainment or
unclassifiable, for any National Ambient Air Quality Standard (N AAQS) under
FCAA §107, if ambient air impacts from the proposed source would cause or
contribute to a violation of any NAAQS.

In ordex to obtajn a permit, the source must reduce the impact of jts

emissions upon air quality by obtaining sufficient emission reductions to
eliminate the predicted exceedances of the NAAQS.

A major source or major modification will be considered to cause or contribute to
aviolation of a NAAQS when the emissions from such source or modification
would, at a minimum, exceed the de minimis impact levels specified in §101.1 at
any locality that is designated as nonattainment or is predicted to be
nonattainment fox the applicable standard.

30 Tex. Admin. Code §116.161 (emphasis added).
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A de minimis impact leve] for ozone simply does not exist. See, 30 Tex. Admin. Code
§101.1(25). When EPA promulgated the de minimis exceptions adopted by TCEQ at 30 Tex.
Admin. Code 101(25), several public commenters requested that EPA provide specific
quantification as to the incremental level of pollution that would be considered as contributing to
an existing violation. In response, EPA provided “significance levels” which are generally based
on the Class I prevention of significant deterioration (PSD) increments contained in section 163
of the FCAA. Thus, EPA established de minimis exceptions such that a new or modified source
will pot be considered to cause or contribute fo a violation of an NAAQS if the air quality impact
is less than the “specified significance levels”. 44 Fed. Reg. 3274, 3277 (January 16, 1979).

EPA limited the exceptions to specified criteria pollut@ts (802, particulate matter, NO2, apd
CO). 43 Fed. Reg. 26380, 26398 (June 19, 1978). EPA clearly stated that “significance
increments are not specified for photochemical oxidants” (j.e., VOCs and NOx which are emitted
by the source and chemically form ozone). 44 Fed. Reg. 3274, 3277 (Januvary 16, 1979). This
remains EPA’s position still today.

Thus, the permit application cannot be granted unless NRG mitigates the .07 ppb ozone
impact on the Dallas-Fort Worth area.

B. Applicant Improperly Relies on Prior TCEQ Rulinéx

The fact that TCEQ has erroneously applied the law in the past, does not dictate that
SOAH must continue TCEQ’s bidding and violate the law in its proposal for decision.

1. No De Minimis Level for Ozone Exists and TCEQ may not Spontaneously Create a
De Minimis Level for Ozone Through the Adjudicative Process.

Federal regulations and interpretations state, without any ambiguity, that EPA has
“chosen to specify de minimis cutoffs in terms of emissions rate for applicability, BACT and

air quality analysis purposes with no provisions for case-bv-case demonstration of a
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source’s air quality imapact . . . . An air quality concentration de minimis leve] for each
pollutant for which measurement methods are available is included in the regulations only for the
purpose of providing a possible cxémption from momitoring requirements. 45 Fed. Reg. 52707
(Aug. 7, 1980)(preaxnble to EPA’s final rules on PSD and Offset Interpretative Ruling (40 C.F.R.
Part 51, Appendix S)(emphasis added).

An EPA Policy Guidance memo discusses the PSD permitting requirement that an
applicant must show that the proposed source would not contribute to the violation of any
NAAQS. 22 1t states that since any source which would affect an area where a violation already
exists would, to some extent, contribute to that violation without offsets, the PSD cause or
contribute requirement “on its face seems to require an applicant to obtain offsets o matter how
insignificant the contribution.” (emphasis added).” Thus, in accordance with statutory
requirernents for rulemaking subject to public notice and comment, EPA created a rule that
allows for specific exemptions to this general rule. \The rule, however, does not specify an
exemption for ozone. The doctrine of expressio unis est exclusio alterius (the expression of one
thing is the exclusion of others) counsels against judicial recognition of additional exceptions.*

Moreover, TCEQ does not have agency discretion 1o create a de minimis Jeve] for ozéne

by simply issuing an order in response to an administrative contested case hearing. As

2 See, EPA policy guidance is titled Issuance of PSD Permit to Sources Impacting Dirty and Clean Areas
dated November 15, 1978, page 3, question 3. The guidance is available from EPA’s website address:
hitp://www.epa.gov/region07/programs/artd/ait/nsr/nsrmemos/mi 11578.pdf: and a copy of the policy
guidance is provided in Attachment A. Note that the policy guidance references 40 C.F.R. § 52.1(D) as
published at 43 Fed. Reg. 26379, 26407 (June 19, 1978), which the current 40 C.F.R. § 52.21(k) language
evolved

% The guidance explains further that like the PSD permitting requirements the offset ruling, as amended
on January 16, 1979, applies to only major sources (j.€., source with allowable emissions equal to or
greater than 100 tons per year); therefore, minor sources are exempted.

# See e. g, Copelandv. Comm’r, 290 F.3d 326, 334 (5% Cir. 2002); Allstate Life Ins. Co. v. Miller, 424
F.3d 1113, 1116 (11® Cir. 2005). ,

10
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previously discussed, TCEQ is bound by EPA’s interpretations and regulations concerning the
PSD provisions:

In adopting the Clean Air Act, Congress designated EPA as the agency primarily
responsible for interpreting the statutory provisions and overseeing their
implementation by the states. The EPA must approve state programs that meet
the requirements of . . . [EPA’s regulations). Conversely, EPA cannot approve
programs that do not meet those requirements. However, PSD is by nature a
complex and dynamic prograra. It would be administratively impracticable to
mclude all statutory interpretations in the EPA regulations and the SIPs of the
various states, or to amend the regulations and SIPs every time EPA wterprets the
statute or regulations or issues guidance regarding the proper implementation of
the PSD program, and the Act does not require EPA to do so. Rather, action by
the EPA to approve this [Texas’] PSD program as part of the SIP will have
the effect of requiring the state to follow EPA’s current and future
wterpretations of the Act’s PSD provisions and EPA regulations, as well as
EPA’s operating policies and guidance (but only to the extent that such policies
are intended to guide the implementation of t approved state PSD programs).
Similarly, EPA approval also will have the effect of negating any
interpretations or policies that the State might otherwise follow to the extent
they are at variance with EPA’s interpretation and applicable policies.

54 Fed.Reg. 52823, 52824 (Dec. 22, 1989)(emphasis added).

EPA has made its position clear that no de minimis ozone levels exist for ozone.

Also, TCEQ decisions conceming a PSD permit are bound by the provisions and
interpretations contained in the SIP. All SIP provisions must be submitted to and adopted by
EPA prior to having any force or effect on the PSD permitting process, which requires notice and
opportunity for public cornment. /d. (stating that “[o]f course, any fundamental changes in the
admimistration of the PSD program would bave to be accomplished through amendments to the
regulations in 40 CFR 52.21 and 51.165, and subsequent SIP revisions). TCEQ dld not
undertake any of these actions prior to creating its “measurable by monitor” standard.

Courts have long held that agency rules “must be enforced as long as it stands
unmodified or unrepealed. .. . An agency is bound by its own valid and subsistng rules. It is

not privileged to violate these rules, nor does its action in violation of a rule confer any vested

11
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right upon a party in whose favor it acted.””* While Amarillo Court’s Sandy Creek decision
merely concluded the facts in that case did not establish TCEQ violating this requixement, the
facts in this case do.

C. ~ Annual Sitewide NOx Limits Fails to Solve the Contribution Problem

As discussed in RCOLOL’s previously filed Initial Closing Arguments, the
Applicant’s annual sitewjde NOx limit is not relevant because it does not meet the requirements
for netting. Furthermore, even with the annual sitewide NOx cap, the draft permit still allows
Applicant to contribute 0.07 ppb of ozone (or more) on a daily basis thereby triggering ozone
violations. |

While the ALJs believe they are bound by TCEQ’s prior decisions and the resulting
generally applicable rule, the Amarillo Court decision places the Commissioners on notice that
TCEQ’s blind adherence to its Sandy Creek decision is improper. Therefore, the permit should
be denied because the Applicant still needs to mitigate the impacts from the proposed plant

(which it did not).2®

® Stave v. Martin, 347 5.W.2d 809 (Tex. App.—Austin 1961), writ refused n.r.c., (Oct. 11,
1961)(quoting 1 Tex. Jur.2d, Administrative Law, p.659, Sec. 14, )(emphasis added).

* RCOLOL’s Initial Closing Argument Filed April 4, 2009; Sierra Chub Ex. 40, p. 122, In. 13-24.

12
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IL PRAYER
WHEREFORE, based upon the foregoing, Protestant respectfully prays that the

Commissioners recommend a denial of Applicant’s permit and any other remedy to which

RCOLOL may be entitled.
Respectfully submitted,

7325 Augusta Cir.

Plano, TX 75025
(972) 746-8540 / (469) 241-0430 (facsimile)
ATTORNEY FOR ROBERTSON COUNTY: OUR LAND, OUR LIVES

13
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United States Court of Appeals,
Seventh Circuit.
SIERRA CLUB, et al., Petitioners,
V.
U.S. ENVIRONMENTAL PROTECTION
AGENCY, Respondent,
and
Prairie State Generating Company, LLC, Interven-
or-Respondent.
No. 06-3907.

Argued May 31, 2007.
Decided Aug. 24, 2007,
Rebearing and Rehearing Wanc Denied Oct. 11,
2007.

FN* The Honorable Kenneth F. Ripple did
not take part in the consideration or de-
cision of this case.

Background: Environmental organizations brought
action under Clean Air Act (CAA), challenging En-
vironmental Protection Agency's (EPA) issuance of

permit for coal-fired generating plant in southern

Tllinois.

Holdings: The Court of Appeals, Posner, Circuit
Judge, held that;

(1) CAA provision requiring that air pollution
sources be designed to have the best available con-
trol technology (BACT) for minimizing pollution
was not violated by issuance of permit, and

(2) EPA did not acr unressonably in concluding that
plant was uniikely to increase the ozone Jevel in the
plant area.

Petition denied.
West Headnotes
(1] Envivonmental Law 149E €269

149E Envirogmenta] Law

Jul 13 2008 04:07pm

HAMMOND PAGE

Page 1

149E VT Air Pollution
[49Ek266 Particular Sources of Pollution
149EKk269 k. Power-Generating Facilities;
Utxlitics, Most Cited Cases

Environmental Law 149E €280

149E Environmental Laov

149EVT Air Pollution

149Ek275 Particular Pollutants
149EKk280 k. Sulfur and Sulfur Dioxide.

Most Cited Cases
Clean Air Act provision requiring that air pollution
sources be designed to have the best available con-
trol technofogy (BACT) for minimizing pollution
was pot violated by Environmental Protection
Agency's (EPA) issuance of permit for coal-fired
clectrical generating plant located at mouth of minc
which produced high-sulfur coal; requiring plant to
accommodate shipments of low-sulfur cosl from a
more distant source would axgount to requiring & re-
design of the plant, which would be a change of the
project’s fundamental scope. Clean Air Act, §§
165(a)(4), 169(3), 42 US.C.A. §§ 7475(a)(4),
T479(3).

2] Environmental Law 149 €=2287

149E Environmental Law

149EVT Air Pollution

149Ek287 k. Ozone. Mast Cited Cases

Environmental Protection Agency (EPA) did not
act unreasonably, when issuing permit for mine-
mouth coal-fired electrical generating plant, in con-
cluding that plant was unlikely to increase the
ozone fevel in the plant area, even though conclu-
sion was based on usc of thc superscded 1-hour
standard, where a complirnce measure tailored to
the new 8-hour standard had not yet been adopted:
EPA was entitled 10 use the measure used for the
l-hour standard as a stopgsp. Clean Air Act, §
165(a)(3), 42 U.S.C.A. § 7475(a)(3).
%653 Sanjay Narayan (argued), San Francisco, CA,
for Petitioners.
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Jon M. Lipshultz (argued), Department of Justice,
Environmental Defense Section, Washington, DC,
for Respondent,

*654 Kevin J. Finto, George P. Sibley, 1T, Hamry
M. Johnson, II (argued), Hunton & Williaxus,
Richmond, VA, for Intervenor-Respondent.

Before POSNER, KANNE, and WILLIAMS, Cir-
cuit Judges.

POSNER, Circuit Judge.

The federal Environmental Protcction Agenoy
(actually, Tllinois's counterpart to the EPA, exer-
cising autbority that the federal EPA had delegated
to it, but we can ignore that detail) issued a permit
to Prairie State Generating Company to build &
1,600-megawstt coal-fired elecirical generating
plant ia southern Illinois, near St. Louis. Environ-
mentalists asked the EPA's Euvironmental Appeals
Board to reverse the issuance of the permit, and, the
Board having refused, /n re Prairie State Generat-
Ing Co., No. 05-05 (EAB Aug. 24, 2006), they re-
new the quarrel in this cowrt. They claim that the
EPA violated two provisions of the Clean Air Act.
One requires 83 a condition of receiving a permit
that a plant or other source of air pollution be de-
signed to have the “best available control techno-
logy™ for minimizing pollution emitted by the plant.
42 U.S.C. § 7475(a){4). The other attaches the fur-
ther condition that the plant's emissions not exceed
the limits imposed by the Act's national ambient air
quality standards. § 7475(a)(3). The petitioners'
first claim relates to the sulfur dioxide that will be
produced #3 2 byproduct of the production of elec-
tricity by Prairie State's plant, the second to the
ozone that it will produce.

The plant is to be what is called a “mige-mouth”
plant because it has been sited at the location of a
coal seam. The seam is believed to contain 240 mil-
lion tous of recoverable coal-enough to supply the
plant's fuel needs for 30 years. The siting of the
plant will enable the coal to be brought by a con-
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veyor belt, more than half a mile long, from the
mine to the plant. Unfortupately, this coal has a
high sulfur content. To bum Jow-sulfur coal Prairie
State would have to arrange for it to be transported
from mines more than a thousand miles away and
would have to make changes in the design of the
plant-specifically, the design of the plant's facilities
for receiving coal. The petitioners argue that the
EPA must decide whether hauling low-sulfur coal
from afar would be the best available meaps of con-
troiling air poliution from the plant.

The Clean Air Act defines “best available controf
technology” as the “emission limitation” achievable
by “application of production processes and avail-
able mothods, systems, and techniques, including
fuel cleaning, clean fuels, or treatment of innovat-
ive fuel combustion techniques,” 42 U.8.C. §
7479(3). A “proposed facility” that would if built
be a “major emitting facility,” as the proposed
Prairie State plant would be, must have “the best
available contro] technology for each pollutant sub-
Jject to regulation,”§ 7475(4), including sulfur diox-
ide. The EPA's position is that “best available con-
trol technology” does npot include redesigning the
plant proposed by the permit applicant
(“waditionally, EPA does not require & ... [permit]
applicant to change the fundamental scope of its
project,”In re Old Dominion Electric Cooperative,
3 E.AD. 779, 793 u. 38 (EPA Adm'r 1992); Bavir-
onmental Protection Agency, "New Source Review
‘Workshop Manual: Prevention of Significant De-
terioration and Nonattainment Permitting” B.13
(Draft, Oct. 1990)), unless the applicant intention-
ally designs the plant in o way calculated to rnake
measures for limiting the emission of pollutants in-
effectual. Irn re Prairle State Generating Co,, supra,
slip op. ar 30, 33-34. But that is not contended in
this case. Another provision *655 of the Act, dis-
tinct from the ome requiring adoption of the best
available control technology, directs the EPA 10
consider “alternatives” suggested by interested per-
sons (such a3 the Sierra Club) to a proposed facil-
ity, 42 US.C. § 7475(a)(2); see, e.g., Iv re NE Huh
Partners, L.P., TE.AD. 56/, 583 (EAB 1998). But
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that provision has not been invoked by the petition-
ers. Only compliance with the “BACT™ (best avail-
able control technology) requirement is in issue,

The Act is explicit that “clean fuels™ js one of the
control methods that the EPA has to copsider. Well,
nuclear fuel is clean, and so the implication, one
might think, is that the agency could order Prairie
State to redesign its plant as a nuclear plant rather
than a coal-fired ome, or could order it to explore
the possibility of damuming the Mississippi to gener-
ate hydroelectric power, or to replace coal-fired
boilers with wind turbines, That approach would in-
vite a Jitigation strategy that would make seeking a
permit for a new power plant a Sisyphean Iabor, for
there would always be onc more option to consider.
The petitioners to their credit shy awsy from em-
bracing the extreme iplications of such a strategy,
which would stretch the term “control technology”
beyond the breaking point and collide with the
“altcruatives” provigion of the statute. But they do
not suggest another stopping point.

Now it is true that a difference between this case
and our nuclear hypothetical i3 that a plant designed
to burn coal cannot run on nuclear fuel without be-
ng redesigned from the ground up, whereas Prairie
State's proposed plant could burn cos! transported
to the plant from afar. But 10 convert the design
from that of a mine-mouth plant 10 one that burned
coal obtained from a distance would requirc that the
plant undergo significant modifications-concretely,
the half-mile-long conveyor belt, and jis interface
with the mine and the plant, would be superfluous
and instead there would have to be a rail spur and
facilities for unloading coal from rail cars and feed-
ing it it the plant. See Kathom Heidrich,
“Mine-Mouth Power Plants: Convenient Coal Not
Always a Simple Solution,”Coal Age, June 2003,
pp- 28, 30; Richard H. McCartney, “Bringing Coal
Yards Tnto the 21st Centry,”Power Engineering,
July 2005, p. 36.

So it i3 no surprise that the EPA, consistent with
our nuclear hypothetical and the petitioners' conces-
gion regarding it, distinguishes beroveen “comtrol
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technology” as a means of reducing emissions from
a power plant or other source of pollution and re-
designing the “proposed facility” (the plant or other
source)-changing its “fundamental scope,” The
agency consigns the latter possibility to the
“altematives” section of the Clean Air Act, which
as we said 19 not involved in this case. Refining the
statutory  definition of  “control  techno-
logy™-“production processes and available methods,
systems, end techniques, including fuel cleaning,
clean fuels, or treatment of innovative fuel combus-
tion techniques™to exclude redesign is the kind of
judgment by an administrative agency to which a
reviewing court should defer, Ermvironmental De-
fense v, Duke Energy Corp., - U.§. -, 127 S.Ct.
1423, 1434, 167 L.Ed.2d 295 (2007); New York v.
EP4, 413 F.3d 3, 19-20 (D.C.Cir.2005); dlabama
Power Co. v. Costle, 636 F.2d 323, 397-98%
(D.C.Cir.1979),

But this opens the further and crucial queston
where conirol technology ends and a redesign of
the “proposed facility” begins. As it is not obvious
where to draw that line either, it makes sense to let
the EPA, the author of the underlying distinction,
draw {t, within reason.

*656 Suppose this were not to be a mine-mouth
plant but Prairie State had a contract to buy high-
sulfur coal from a remote mine yet could burn low-
sulfur coal as the fuel source instead. Some adjust-
ment in the design of the plant would be necessary
in order to change the fuel source from high-sulfur
to low-sulfur coal, Brian Schimmoller, “Westem
Coal Pushes East,” Power Engineering, Aug. 1999,
bhmp:// pepei. pennnct. com/ articles/ article  dis-
play. cfm? article_ id= 36230 (visited Aug. 21,
2007), but if it were no more than would be neces-
sary whenever a plant switched from a dictier to a
cleaner fuel the change would be the adoption of a
“control technology.” Otherwise “clean fuels”
would be read out of the definition of such techno-
logy. At the other end of the spectrum is our nucle-
ar byporthetical. The plant proposed in this case
falls between that hypothetical example and the ex-
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ample of a plant thet hag alternative off-gite sources
of high- and low-sulfur coal respectively.

We hesitate in a borderline case, such as this, to
pronounce the EPA's decision arbitrary, the applic-
able standard for judicial review of ity granting the
permit. Alaska Departmenr of Envivonmental Con-
servation v. EPA, 540 U.S. 461, 496-97, 124 §.Ct.
983, 157 L.Ed.2d 967 (2004). The decision required
an expert judgment. The petitioners’ brief, though
long, contains nothing about mine-mouth power
stations. The petitioners pitch their case on the pa-
ked proposition that if a plant is capable-with re-
design-of buming a clean fuel, it must undergo &
“best available control technology” analysis. But
they flinch by carving an exception for the nuclear
case without explaining the principle that distin-
guishes it from this case. Of course there 15 a dis-
tinction, but it is one of degree and the treatment of
differences of degree in a technioally complex field
with Jimited statutory guidence is entrusted to the
judgment of the agency that administers the regulat-
ory scheme rather than to courts of generalist
judges. Chevron US.A. Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837, 842-43, 104
8.Cr. 2778, 81 L.Bd.2Zd 694 (1984); Sterra Club v,
EP4, 375 F.3d 537, 53940 (7th Cir.2004).

What must give us pause, however, is the scanti-
negs of the Environmental Appeals Board's discus-
sion of the difference between, on the one hand, ad-
opting a control technology, and, on the other hand,
redesigning the proposed plant, in the specific set-
ting of this case. Here are the critical passages: *
“With respect to alternate sources of coal, ¢.g., low-
sulfur western coal from Wyoming or Montana, the
proposed plant is being designed and developed to
burn high-sulfur Illinois coal, the locally available
coal. It would be inconsistent with the scope of the
project to use coal from other regions of the coun-
try. Rather, the BACT [best available contol tech-
nology] determination addresses the appropriate
control technology for 802 [sulfur dioxide] emis-
sions associated with use of this coal at the pro-
posed plant.... The project that must be addressed
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when evaluating BACT is the project for which an
application has been submitted, i.e., a proposed
mine-mouth power plant. The source of coal for
which the plant would be developed is a specific re-
serve of 240 million tons of recoverable coal, which
would meer the needs of the proposed plant for
more than 30 years. Accordingly, the use of a par-
ticular coal supply is an inherent aspect of the pro-
posed project. To require an evaluation of an altern-
ative coal supply ... would constitute a fundamental
change to the project.” ™ In re Prairie State Genes-
ating Co., supra, slip op. at 20-21. Alternative coal
supplies would be “ ‘beyond the scope of the
project, a power plant fueled from *657 coal de-
livered by a conveyor belt from an adjacent dedic-
ated mine.” 7 Jd. at 23. * ‘The development of a
minc-mouth power plant is an intripsic aspect of the
proposed plant, which would be developed to use s
specific reserve of fuel, which is adequate for the
expected life of the plant.” ..[Clonsideration of
low-suifur coal, because it necessarily involves a
Juel source other than the co-located mine, would
require Prairie State to redefine the fundamental
purpose or basic design of its proposed Facility.”
Id at 31, 36 (emphasis added).

[1] These passages might be read as merging two
separate issues: the difference between low-sulfur
(clean) and high-sulfur (dirty) coal as a fuel source
for a power plant, and the difference berween a
plant co-located with a coal mine and a plant that
obtains its coal from afar, The former is a diffor-
ence in control techmology, the latter a difference in
design (or so the EPA can conclude). We think it is
sufficiently clear from the passages that we have
quoted from the Environmental Appeals Board's
opinion, and especially from the clause that we jr-
alicized, that the Board did not confuse the two js-
sues; that it granted the permit not because it thinks
that burming low-sulfur coal would require the re-
design of Prairie State's plant (it would not), but be-
cause recetving coal from a distant mine would re-
quire Prairie State to reconfigure the plant as onc
that is not co-located with a mine, and this recon-
figuration would constitute a redesign.
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So the Board's ruling on the BACT issue must be
vpheld, and we move on to the ozone issue. Meas-
uring the contribution of & power plant to atmo-
spheric ozone is difficult because the ozone is not
emitted directly by the plant; rather, it is produced
by the interaction of some of the chemicals that the
plant emits with sunlight. Until 2003 the EPA de-
termined that a power plant was violating the limit
on contributing to ozome in the area in which Prair-
ie State's plant is to be located when on at least one
day therc was an hour in whiclh the average concen-
tration of ozone exceeded :12 parts per million. But
that year it decided to xeplace the “'1 hour” standard
a8 it was called with an “8 hour” standard. The new
standard looks at whether the concentration of
ozone during an average 8-hour period (more pre-
cisely, a three-year average of the fourth-highest
daily maximum 8-hour concentration) exceeds .08
parts per million, The agency explained that “the
8-hour standard is more protective of public health
and more stringent than the I-hour standard, and
there are more arcas that do not moct the 8-hour
standard than there are areas that do not meet the
1-hour standard.” “Proposed Rule to Implement the
8-Hour Ozone National Ambient Air Quality Stand-
ard,” 68 Fed Reg. 32,802, 32,804 (June 2, 2003) (to
be codified at 40 C.F.R. P1. 51).

{2] The concentrations measured over these inter-
valg are not actual measurements of ozone; they are
egtimates based on the levels of contributing
factors, the chemicals and sunlight. The formula for
estimating the average ozone concentration in one
bour 1s not necessarily applicable to the 8-hour es-
timate, but the EPA has yet to adopt a formula for
the latter estmate, So it used the 1-hour formula
not only to show compliance with the 1-hour stand-
ard but also to generate an 8-hour estimate, and it
used results from earlier studies of the St. Louis
area to reinforce its conclusion. From both the
1-hour formula applied to 8-hour stretches and the
earlier studies, the agency concluded thatr Prairie
State's plant would not increase the amount of
ozoue in the local atmosphere. As best the agency
could estimate, its 1-hour measurement would turn
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out to be below the limit of .08 parts per million
that the EPA has set for the 8-hour linuit.

*658 This wag a plausible expectation because, as a
maaer of arithmetic, the emissions in the highest
hour of 2 measurement period have to be at Jeast n3
great as the emissions averaged over the highest
eight hours in that period. Suppose the emissions in
the highest hour are 10 parts per million, in the next
highest hour 9 parts per million, then 8 parts, 7, 6,
5,4, and 3. The average would be 6.5, which would
have to be lower than the amount in the highest
hour (10) unless the emissions were the same in
cvery hour, in which event the 1-hour and the
8-hour averages would be identical. Adminedly, the
example oversimplifies the case because different
methods of averaging are used for the different
standards. But an emissions level that satisfies the
1-hour standard is likely though not certain to satis-
fy the new standard as well even though the agency
considers the latter to be mor¢ stringent.

The petitioners argue that the EPA simply capnot
be permitted to rely on the 1-hour standard because
it has been superseded by the 8-hour standard. It
has; but pending adoption of a compliance measurc
tailored to the nmew standard, the agency was en-
titled to use the measure used for the older standard
as a stopgap to demonstrate that if the plant com-
plied with that measure it would be unlikely to viol-
ate the new standard. The potitioners do not suggest
an alternative except to oriticize the inference the
agency drew from earlier swudies. The criticisms
have some merit but not enough to enable us to
conclude that the agency was unreasonable in cop-
cluding that the plant is unlikely to increase the
ozone level.

The petition for review is
DENIED.

C.A.7,2007.
Sierra Club v. U.S. E.P.A.
499 F.3d 653, 6S ERC 1114
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